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NOTES: THE NIGHT RIDER CASES. 

of the jury and that the defendants did not have the advantage of 192 jury 
challenges. The evidence showed that the defendants were guilty of murder, 
and the jury so found. But the supreme court paid no attention to this 
evidence and "by a process of reasoning as nice and fitting as that used 
long ago in determining how many souls could stand on the point of a 
needle it evaded the whole case on a subtle technical objection to the 
method of going to a trial.'' 

The Commercial- Appeal justly remarks that "Technicalities were once 
bulwarks against lawless kings ; now, they are the defense of lawless men. 
Once they were the outposts for justice against kingly rule; now they are. 
the instrument for the protection of the lawless against justice. Justice 
created the law, but the hair-splitting ruling of our lawyers, in such cases as 
that of the state against the murderers of Captain Rankin, turn the law into 
a Frankenstein which kills Justice." In conclusion it says : "We are not 
concerned particularly with the decision of the supreme court, but we are 
concerned with the condition it creates. Under that decision it will be 
impossible to punish the crime of murder committed in Obion County, unless 
an extraordinary condition arises. Unless public opinion becomes aroused as it 
never was before in this state, the chances are that no man will suffer 
a day's imprisonment under the final verdict for the most brutal murder 
that ever disgraced the state." 

Legislative Investigation of Delays of Justice. Several years ago the 
legislature of New York authorized the governor to appoint a commission 
to investigate the causes of the delays in the administration of justice in 
(hat state. The commission was composed of able lawyers, among whom 
was Mr. Wheeler H. Peckham as chairman. The commission found a 
shocking congestion of judicial business in several of the judicial districts, 
and reported that there were, on the first of November, 1903, 10,000 untried 
jury cases on the calendar of the first department of the Supreme Court. The 
court was then three years behind with its work. In Kings County and in 
the Niagara Falls district it required from one and one-half to two years 
to reach a jury trial (Report, pp. 8, 17). Justices Gaynor and Friedman 
and a number of highly respected members of the bar testified before the 
commission and pointed out the causes and the remedies. Some of their 
suggestions were embodied in the recommendations of the commission to the 
legislature and should have been enacted into law, but they were not. The 
report of the commission, however, served an important purpose in calling 
attention to an intolerable situation and in arousing a wholesome sentiment 
from which results must ultimately come. 

The example of New York has recently been followed by Massachusetts, 
whose legislature a year ago authorized the governor to appoint a commis- 
sion of three persons "to investigate the causes of delay in the administration 
of justice in civil matters, and the advisability of constituting new courts 
or altering the jurisdiction and powers of the existing courts, the expediency 
of permitting the examination of parties and witnesses at an early stage of 
judicial proceedings, and other matters relevant to securing a more speedy 
administration of justice in civil actions." 

Although the Massachusetts investigation is to be confined to delays in 
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NOTES: EXPERT TESTIMONY. 

civil actions, it will no doubt touch upon the administration of criminal 
justice and its findings will, we hope, help -on the general movement for 
reform. 

Expert Testimony. The Boston Medical and Surgical Journal, in its 
issue of December 30, last, contained several articles dealing with the uses 
and abuses of expert testimony. One of these, an article entitled "Medical 
Expert Testimony," by Dr. George W. Gay of Boston, contains some prac- 
tical suggestions that should be of interest to the bench and bar, as well as 
the medical profession. Medical experts, he says, are of two classes, the 
partisan and the non-partisan. The former class, altogether too prominent 
in our courts,' are bought or hired in the open market and are paid for a 
special purpose, namely, to serve the cause of the purchaser, regardless of 
its merits or of the cause of justice. Dr. Gay pleads for more courteous 
treatment of medical experts by counsel. They ought not, he says, to be 
badgered and insulted in cross-examination for the purpose of destroying 
their influence with the jury. They should be allowed to state their opinions 
in their own way, and should be subjected to cross-examination solely for 
the purpose of explaining and elucidating those opinions. The judge, he 
thinks, ought to be allowed to charge the jury upon all expert evidence 
offered at the hearing, since, by reason of his superior knowledge and 
experience, he is able to indicate to the jury the chief points for their con- 
sideration and at the same time enlighten them upon the character of the 
testimony. The court should also, he added, have the power of selecting 
experts and they should be paid by the state, in which case they would be 
free from the temptation to aid the cause of either party and would thus 
serve the cause of justice more effectively. A far better plan, still, would 
be to refer all requisitions requiring the opinion of medical experts to a 
commission of alienists or experts who should be required to conduct their 
examinations according to the ordinary methods of consultations and to 
embody their conclusions in reports to the court. Then they should be 
required to appear at the trial and be subject to examination and cross- 
examination, as are ordinary witnesses. One effect of this method would 
be to prevent those "unseemly wrangles which at times have been a disgrace 
to both professions." Whatever plan is adopted, he maintains, should pro- 
vide a method by which the best experts may be called into trial cases 
in such a manner that they may be an aid to the court and the jury and at 
the same time be entirely independent of the parties at suit. 

The efforts of the medical profession during the last thirty years to 
obtain legislation looking to an improvement in the matter of expert testi- 
mony have been defeated largely by the opposition of a certain portion of 
the legal profession. 

In a recent canvass made by the legislative committee of the American 
Medical Association it was found that, of thirty-five states heard from, only 
two have any laws re'gulating the admission of medical expert testimony 
to the courts. Michigan has a law giving the court authority to call from 
one to three experts in trials for homicide only, said experts to be paid by 
the county. In civil cases neither party is allowed to call over three medical 
experts without permission of the court — a wise provision, as it saves time 
and confusion. 
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